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January 16, 2013 Item No.
Honorable Members Planning Commission Meeting of
of the Marina Planning Commission January 23, 2013

REQUEST FOR AN INTERPRETATION OF MARINA
MUNICIPAL _CODE _CHAPTER _17.55, SURFACE
MINING AND RECLAMATION STANDARDS. THAT
THE EXTRACTION OF WATER TO DETERMINE ITS
MINERAL CONTENT IS A SURFACE MINING
OPERATION

REQUEST:
It is requested that the Planning Commission:

1. Provide an interpretation of Marina Municipal Code Chapter 17.55, Surface Mining and
Reclamation Standards, that the extraction of water to determine its mineral content is a
surface mining operation.

BACKGROUND:

The City of Marina has received a request by representatives of the California Public Utilities
Commission for an interpretation by the Planning Commission, of Marina Municipal Code
(MMC) Chapter 17.55, Surface Mining and Reclamation Standards (“EXHIBIT A”).

ANALYSIS:

This request seeks a determination that the extraction of water to determine its mineral content is
a surface mining operation. The water would be pumped from exploratory geotechnical borings
created by drilling and removal of the core sample.

According to MMC Section 17.55.020,

“Surface mining operations” means all or any part of the process involved in the
mining of minerals on mined lands by removing overburden and mining directly from
the mineral deposits, open-pit mining of minerals naturally exposed, mining by the
auger method, dredging and quarrying, or surface work incidental to an underground
mine. Surface mining operations shall include, but are not limited to: (1) in-place
distillation, retorting or leaching; (2) the production and disposal of mining waste;
and (3) prospecting and exploratory activities.

“Exploration or prospecting” means the search for minerals by geological,
geophysical, geochemical or other techniques, including, but not limited to, sampling,
assaying, drilling, or any surface or underground works needed to determine the type,
extent or quality of minerals present.

While water will be extracted, the purpose of the extraction is to determine what minerals are
present in the water.

The Planning Commission interpretation will inform the City’s process for considering a
potential project.



CONCLUSION:
This request is submitted for Planning Commission consideration and possible action.

Respectfully submitted,

Community Development Department
City of Marina

REVIEWED/CONCUR:(
Christine di Torio, AICP

Director, Community Deveélopment Department
City of Marina




RESOLUTION NO. 2014-

A RESOLUTION OF THE PLANNING COMMISSION OF THE
CITY OF MARINA DETERMINING THAT, IN ACCORDANCE
WITH MARINA MUNICIPAL CODE CHAPTER 17.55,
SURFACE MINING AND RECLAMATION STANDARDS,
THE EXTRACTION OF WATER TO DETERMINE ITS
MINERAL CONTENT IS A SURFACE MINING OPERATION

WHEREAS, The City of Marina has received a request by representatives of the California Public
Utilities Commission for an interpretation by the Planning Commission, of Marina Municipal Code
(MMC) Chapter 17.55, Surface Mining and Reclamation Standards, and;

WHEREAS, this request seeks a determination that the extraction of water to determine its mineral
content is a surface mining operation, whereby water would be pumped from exploratory
geotechnical borings created by drilling and removal of the core sample, and;

WHEREAS, according to MMC Section 17.55.020, “Surface mining operations” means all or any
part of the process involved in the mining of minerals on mined lands by removing overburden and
mining directly from the mineral deposits, open-pit mining of minerals naturally exposed, mining by
the auger method, dredging and quarrying, or surface work incidental to an underground mine.
Surface mining operations shall include, but are not limited to: (1) in-place distillation, retorting or
leaching; (2) the production and disposal of mining waste; and (3) prospecting and exploratory
activities, and;

WHEREAS, “Exploration or prospecting” means the search for minerals by geological, geophysical,
geochemical or other techniques, including, but not limited to, sampling, assaying, drilling, or any
surface or underground works needed to determine the type, extent or quality of minerals present,
and;

WHEREAS, while water will be extracted, the purpose of the extraction is to determine what
minerals are present in the water,

NOW THEREFORE, BE IT RESOLVED that the Planning Commission of the City of Marina does
hereby determine that, in accordance with Marina Municipal Code Chapter 17.55, Surface Mining
and Reclamation Standards, the extraction of water to determine its mineral content is a surface
mining operation.

PASSED AND ADOPTED, at a regular meeting of the Planning Commission of the City of Marina,
duly held on the 23 day of January 2014, by the following vote:

AYES: COMMISSION MEMBERS:
NOES: COMMISSION MEMBERS:
ABSENT: COMMISSION MEMBERS:
ABSTAIN: COMMISSION MEMBERS:

David Bumett, Chairperson
ATTEST:

Christine di Torio, AICP
Director, Community Development Department -
City of Marina
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EXHIBIT A

Chapter 17.55
SURFACE MINING AND RECLAMATION STANDARDS*

Sections:
17.65.010 Purpose and intent.
17.55.020 Definitions.
17.565.030 Scope.
17.55.040° Permit, reclamation plan‘and reporting requirements.
17.55.050 Review procedure.
17.55.060 Performance bond.
17.55.070. Public record.
17.55.080° Amendments.
17.55.090 Variance,
17.65.100 Appeal.
17.65.110 Enforcement.
17.65.120 Separability.

*  Prior ordinance history: Ord. 82-14.

17.55.010 Purpose and intent.
A. This chapteris adopted pursuant to the California Surface Mining and Reclamation Act of
1975, Chapter 9, Public Resources Code.

B. The city council finds and declares that the extraction of minerals is essential to the
continued economic well-being of the ¢city and to the needs of society; and that the reclamation
of mined lands is necessary to prevent or minimize adverse effects on the environment and to
protect the public health and safety.

C. The city council further finds that the reclamation of mined lands as provided in this
chapter will permit the continued mining of minerals and will provide for the protection and
subsequent beneficial use of the. mined and reclaimed land.

D. The city council further finds that surface mining takes place in areas where the geologic,
topographic, climatic, biological and social conditions are different and that reclamation
operations-and the specifications therefore may vary accordingly. (Zoning ordinance dated
7194 (part), 1994)

17.55.020 Definitions.

“Environmental assessment” means the study of the environment of an area proposed to be
mined including the flora, fauna, geologic, erosion potential and other factors deemed to be
important by qualified experts of appropriate disciplines.

“Environmierital impact report” means a report on the environmental effects of a project
prepared according fo the standards and provisions of the California Environmental Quality Act
(CEQA).

“Exploration” or “prospecting” means the search for minerals by geclogical, geophysical,
geochemical or other techniques, including, but not limited to, sampling, assaying, drilling, or
any surface or underground works needed to determine the type, extent or quality of minerals
present.

“Local coastal program” means the adopted local coastal land use and implementation plans
for the city as certified by the California Coastal Commission.

http://www.codepublishing.com/dtSearch/dtisapi6.dl1?cmd=getdoc&Docld=192&Index=... 12/19/2013
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“General plan” means the adopted general plan for the city of Marina.

“Mined lands” includes the surface, subsurface and groundwater of an area in which surface
mining operations will be, are being, or have been conducted, including private ways and
roads appurtenant to any such area, land excavations, workings, mining waste, and areas in
which structures, facilities, equipment, machines, tools, or other materials or property which
result from, or are used in, surface mining operations are located.

“Minerals” means any naturally occurring chemical element or compound or groups of
elements and compounds, formed from inorganic processes and organic substances,
including, but not limited to, sand, but excluding geothermal resources, natural gas and
petroleum:

“Mining waste” means and includes the residual of soil, rock, mineral liquid, vegetation,
equipment, machines, tools or other materials or property directly resulting from, or displaced
by, surface mining operations.

“New mining” means and includes any significant increase in the rate of extraction or change
in location.

“Operator” means any person who is engaged in surface mining operations, himself, or who
contracts with others to conduct opéerations on his behalf.

“Overburden” means soil, rock or other materials that lie above a natural mineral deposit or in
between deposits, before or after their removal, by surface mining operations.

“Permit” means any formal authorization from or approval by, the city without which surface
mining operations cannot occur.

“Person” means any individual, firm, association, corporation, organization or partnership, or
any city; county, district or the state or any department or agency thereof.

“Reclamation” means the process of land treatment that minimizes water degradation, air
pollution, damage to aquatic or wildiife habitat, flooding, erosion, and other adverse effects
from surface mining operations, including adverse surface effects incidental to underground
mines, so that mined lands are reclaimed to'a usable condition which is readily adaptable for
alternate land uses and create no danger to public health or safety. The process may extend
to affected lands surrounding mined lands, and may require backfilling, grading, resoiling,
revegetation, soil compaction, stabilization, or other measures.

“State board” means State Mining and Geology Board in the Department of Conservation,
State of California.

“State geologist’ means the individual holding office as structured in Section 677 of Article 3,
Chapter 2 of Division 1 of the Public Resources Code.

*Surface mining operations” means all or any part of the process involved in the mining of
minerals on mined lands by removing overburden and mining directly from the mineral
deposits, open-pit mining of minerals naturally exposed, mining by the auger method, dredging
and quarrying, of surface work incidental to an underground mine. Surface mining operations
shall include, but are not limited to: (1) in-place distillation, retorting or leaching; (2) the
production and disposal of mining waste; and (3) prospecting and exploratory activities.
(Zoning ordinance dated 7/94 (part), 1994)

17.55.030 Scope.
A. The provisions of this chapter shall apply to the incorporated areas of the city.

B. The provisions of this chapter are not applicable to:

http://www.codepublishing.com/dtSearch/dtisapi6.dll7cmd=getdoc&Docld=192&Index=... 12/19/2013
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1. Excavations or grading conducted for farming or on-site construction or for the
purpose of restoring land following a flood or natural disaster;

2. Such othermining operations that the city determines to be of an infrequent nature,
and which involve only minor surface disturbances and are categorically identified by the
State Board pursuant to Sections 2714(d) and 2758(c), California Surface Mining and
Reciamation Act of 1975 (SMARA). (Zoning ordinance dated 7/94 (part), 1994)

17.55.040 Perniit, reclamation plan and reporting requirements.

A. Reclamation Plan Requirements. Reclamation plans as defined in this chapter shall be
required of all mining operations undertaken since January 1, 1976. Any person who proposes
to engage in new mining operations as defined in this chapter shall also be required to prepare
areclamation plan prior to commencing new mining operations.

1. Existing Mining Operations. A person who has obtained a vested right to conduct
surface mining operations prior to January 1, 1976 shall submit and receive city approval
of‘a reclamation plan within two years from the effective date of the ordinance codified in
this chapter for all mining operations conducted after January 1, 1976. Nothing in this
chapter shall be construed as requiring the filing of a reclamation plan for, or the
reclamation of, mined lands on which surface mining operations were lawfully conducted
prior to, but not after January 1, 1976.

2. Reclamation Plan Review. Approved reclamation plans shall be reviewed by the
planning commission at least every five years. It shall be the sole responsibility of the
operator to submit a written request to the planning commission prior to the expiration of
each five-year period. Operator shall provide the planning commission with ample
evidence that compliance is being maintained with the provisions of the approved
reclamation plan. The planning commission retains the right subsequent to reclamation
plan review to modify the terms of any reclamation plan to assure continuing compliance
with the local coastal program. Furthermore, the planning commission may consider and
approve modification of any reclamation plan requested by the operator so long as it finds
that the reclamation plan is in compliance with the local coastal program.

B. Permit Requirements. The planning commission shall issue a mining permit for any new
surface mining operation, which the planning commission finds is in conformance with the local
coastal program. No new mining activity shall take place prior to the issuance of a mining
permit by the planning commission,

1. Existing Mining Operations. Existing mining operations are required to obtain a
mining permit from the city in accordance with the requirements of this chapter within two
years from the date of adoption of the ordinance codified in this chapter except as
provided in subsection (B)(4) of this section.

2. Mining Permit Review. The planning commission shall review mining permits issued
pursuant to this chapter every five years. It shall be the sole responsibility of the operator
to submit a-written request to the planhing commission prior to the expiration of each five-
year period. Operator shall provide the planning commission with ample evidence that
compliance is being maintained with the local coastal program and the approved
reclamation plan for the site. The planning commission retains the right subsequent to
mining permit review to modify the terms of any mining permit required to assure
continuing compliance with the local coastal program. Furthermore, the planning
commission may consider and approve modifications of any mining permits so long as it
finds that any such modification is in compliance with the local coastal program and
reclamation plan.

3. Review Period Adjustment. It is the intent of the city to review mining permits
concurrent with reviewing reclamation plans, whenever possible, for any individual mining
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operation. In order to assure that the city’s intent.is realized the planning commission
may permit reasonable adjustments in the timing of mining permit review.

4. Permit Limitations. No person who has obtained a legal vested right to conduct a
surface mining operation prior to January 1, 1976 shall be required to secure a mining
permit pursuant to the provisions of this chapter so long:as such vested right continues,
provided that no substantial change is made in that operation except in accordance with
the provisions of this chapter.

5. Mining Permit Revocation. Mining permits may be revoked by the-planning
commission following a hearing. Operator shall be notified in writing at least ten days
prior to such hearing. Grounds for revocation shall be noncompliance with the provisions
of this chapter, the approved reclamation plan, coastal development permit (if applicable)
and the local coastal program (if applicable}.

6. Notification of State Geologist. The State Geologist shall be notified of the filing of all
permit applications.

7. Periodic Review. This chapter shall be reviewed and revised, as necessary to ensure
that it is-consistent with the state policy for mined lands reclamation and the city’s local
coastal plan and general plan.

C. Reporting Provision. In order to establish reference base data for the purpose of
determining whether or not any particular mining activity constitutes new mining activity and to
monitor shoreline erosion it is required that all operators of existing mining operations submit
to the planning department a brief written statement specifying the approximate annual volume
of sand being removed and an accurate cronaflex ortho-topographic map, at a scale of one
inch equals two hundred feet with two-foot contour intervals, preferably prepared by a licensed
photogrammetric engineer. All elevations on said map shall be based on city datum. Said
maps may also be prepared by-a licensed surveyor or civil engineer. All areas being mined
shall be clearly and accurately outiined on said topographic map. The information specified
above shall be certified for accuracy and be submitted by the operator to the city.

1. Initial Submittal. Initial submittal of the reference base data shall be completed by
existing operators within six months from the effective date of the ordinance codified in
this chapter.

2. Subsequent Resubmittal. Updated reference base data shall be resubmitted to the
planning department by January 1, 1984 and every January 1st thereafter.

3. New Mining Operations. New mining operations will be required to submit reference
base data concurrent with the application for a mining permit and reclamation plan
approval and shall also be required to resubmit updated reference base data every
January 1st thereafter. If initial submittal of reference base material takes place after July
1stin any given year operator shall be exempted for resubmitting updated reference base
information the following January 1 but shall be required to resubmit updated reference
base material every Jantiary 1st thereafter.

D. Permit and Reclamation Plan Fee. A fee shall be established by the city council and shall
be paid to the city at the time of filing a permit application or reclamation plan.

E. Reclamation Plan Requirements. The planning commission shall review reclamation plans
and find that they include the following:

1. The name and address of the operator and the names and addresses of any persons
designated by him as his agent for the service of process;

2. The anticipated quantity and type of materials for which the surface mining operation
is to be conducted,

http://www.codepublishing.com/dtSearch/dtisapi6.dll?emd=getdoc&Docld=192&Index=... 12/19/2013
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3. The proposed dates for the initiation and termination of such operation;
4. The maximum anticipated depth and area of the surface mining operation:

5. The size and the legal description of the land, that will be affected by such operation,
a map that includes the boundaries and topographic details of such lands, a description
of the geology of the area in which surface mining is to be conducted: if, in the Coastal
Zone, a line indicating the tsunami run-up line; the location of all rare and endangered
plant and animal species and their habitat in the area where surface mining is to be
conducted; the location of all streams, roads, railroads and utility facilities within, or
adjacent to such lands; the location of all proposed access roads to be constructed in
conducting such operation; and the names and address of the owners of all surface and

mineral interests of such lands:;

6. A description of the type of surface mining to be employed and a time schedule that
will provide for the completion of surface mining on each segment of the mined lands so
that the reclamation can be initiated at the earliest possible time on those portions of the
mined lands that will not be subject to further disturbance by the surface mining

operation;

7. A description of the proposed use or potential uses of the land after reclamation and
evidence that all owners of a possessory interest in the land have been notified of the

proposed use or potential Uses;

8. A description of the manner in which reclamation adequate for the proposed use or

potential uses will be accomplished, including:

a. Adescription of the manner in which contaminants will be controlied, and mining

waste will be disposed, and

b. A description of the manner in which rehabilitation of affected natural habitat

areas to their ofiginal condition will occur, and

¢. A description of the manner in which the tsunami run-up zone will be preserved

to protect the public safety of the community;

9. .An assessment of the effect of implementation of the reclamation plan on future

mining in the area;

10. A statement that the person submitting the plan accepts responsibility for reclaiming
the mined lands in accordance with the reclamation plan; and acknowledgement that the

obligations of the plan transfer from one operator to anotheér on a site;

11. An environmental assessment of the area to be mined executed by at least a

qualified biologist and a qualified geologist selected from the city's list;

12.  Ifin the environmental assessment, any rare and endangered species habitats
and/or shoreline erosion are found to be present on the site, an environmental impact
report must be completed and all mitigations, including those for rare and endangered
species and/or shoreline erosion, included in the proposed reclamation plan;

13. Compliance and conformance with the Marina local coastal program and city's
general plan, zoning ordinance and any other pertinent city ordinances and regulations;

14. Map of all areas mined prior to January 1, 1976;

15.  Any other information which the planning commission may require as pertinent to

the determination of the adequacy of the proposed plan,

http://www.codepublishing.com/dtSearch/dtisapi6.dll?cmd=getdoc&Docld=192&Index=...
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F. Time Limits. Time limits for the approval of a reclamation plan or mining permit for existing
operations may be extended for a period of up to one year by the planning commission or city
council on.appeal subject to the following conditions:

1. Written request is provided by the operator prior to expiration of initial two-year time
period.

2. Operator shall submit evidence to planning commission or city council showing good
cause for the extension request.

G. Transferability. Whenever one operator succeeds to the interest of another in-any
uncompleted surface mining operation by sale, assignment, conveyance, exchange, or other
means, the successor shall be bound by the provisions of the approved reclamation plan and
the provisions of this chaptér. (Zoning ordinance dated 7/94 (part), 1994)

17.55.050 Review procedure.

The planning commission shall review the permit application and the reclamation plan and
shall schedule a public hearing within thirty days of accepting the completed application. The
public hearing will be held for the purpose of considering a permit or reclamation plan for the
proposed surface mining operation. (Zoning ordinance dated 7/94 (part), 1994)

17.55.060 Performance bond.

Upon a finding by the planning commission that a supplemental guarantee for the reclamation
of the mined land is necessary, and upon the determination by the city planner of the cost of
the reclamation of the mined land according to the reclamation plan, a surety bond, lien, or
other security guarantee conditioned upon the faithful performance of the reclamation plan
shall be filed with the city. Such surety shall be executed in favor of the city and reviewed and
revised, as necessary. Such surety shall be maintained in an amount to complete the
remaining reclamation of the site as prescribed in the approved or amended reclamation plan
during the succeeding two-year period, or other reasonable term. (Zoning ordinance dated
7/94 (part), 1994)

17.55.070 Public record.

Reclamation plans, reports, applications and other documents submitted pursuant to this
chapter are public records unless it can be demonstrated to the satisfaction of the city that the
release of such information, or part thereof, would reveal production; reserves, or rate of
depletion entitled to protection as proprietary information. The city shall identify such
proprietary information as a separate part of each application. A copy of all permits,
reclamation plans, reports, applications, and other documents submitted pursuant to this
chapter, including proprietary information, shall be furnished upon request of the District
Geologist of the State Division of Mines and Geology by the city. Proprietary information shall
be made available to persons othier than the mine owner in accordance-with Section 2778,
California Surface Mining and Reclamation Act of 1975. (Zoning ordinance dated 7/94 (part),
1994)

17.55.080 Amendments.

A.  Amendments to an approved reclamation plan may be-submitted to the city at any time,
detailing proposed changes from the original plan. Substantial deviations from the original plan
shall not be undertaken until such amendment has been filed with, and approved by, the city.

B. Amendments to an approved reclamation plan shall be approved by the same procedure
as is prescribed for approval of a reclamation plan. (Zoning ordinance dated 7/94 (part), 1994)

17.55.090 Variance.

Variances from an approved reclamation plan may be allowed upon request of the operator
and applicant; if they are not orie and the same, upon findings by the planning commission
that each requested variance is necessary to achieve the prescribed or higher use of the

http://'www.codepublishing.com/dtSearch/dtisapi6.dll?cmd=getdoc&Docld=192&Index=... 12/19/2013
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reclaimed land and is consistent with the Marina local coastal program if property is located
within the Coastal Zone. (Zoning ordinance dated 7/94 (part), 1994)

17.55.100 Appeal.

Any person aggrieved by an act or determination of the planning commission in exercise of the
authority granted herein shall have the right to appeal to the city council. Any appeal must be
filed, on forms provided, within ten working days after the rendition, in writing, of the decision.

(Zoning ordinance dated 7/94 (part), 1994)

17.55.110 Enforcement.
The provisions of this chapter shall be enforced by any authorized member of the planning

department or such other persons as may be designated by the city council. {Zoning ordinance

dated 7/94 (part), 1994)

17.55.120 Separability.

If any section, subsection, sentence, clause or phrase of this chapter is for any reason held to

be invalid or unconstitutional by the decision of a court of competent jurisdiction, it shall not
affect the remaining portions of this chapter. (Zoning ordinance dated 7/94 (part), 1994)

The Marina Munhicipal Code is current through Ordinance City Website: http://www.cl.marina.ca.us/
2013-07, passed November 5, 2013. (http://www.ci.marina.ca.us/)
Disclaimer: The City Clerk's Office has the official version of the City Telephone; (831) 884-1278
Marina Municipal Code. Users should contact the City Clerk's Code. Publishing Company
Office for-ordinances passed subsequent to the ordinance cited {http://www .codepublishing.com/)
above.
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Theresa Szymanis

From: Jenson, Kathy [kienson@rutan.com]

Sent:  Friday, January 10, 2014 5:36 PM

To: Theresa Szymanis; Eric Zigas; Anna Shimko
Cc: Christine di lorio

Subject: RE: CEMEX Rec. Plan and SMARA Ordinance

Dear all:
Based onn conversations with Anna, Theresa and Christi, here is how we plan to proceed.

Anna explained that after looking at the SMARA Ordinance, she believes that the two proposed borings fit within
the scope of “Surface Mining Operations” as defined in Marina Muni Code Section 17.41.260.B because it
constitutes “exploratory activities”. “Exploration” is defined to mean “the search for materials by geological,
geophysical, geochemical or other techniques, including, but not limited to, sampling, assaying, drilling, or any
surface or underground works needed to determine the type, extent or quality of minerals present.”

Per Anna, while water will be extracted, the purpose of the extraction is to determine what mineral are in the
water.

Given that this is a plausible but not clear cut interpretation, the Staff will make an application to the Planning
Commission for an interpretation of these provisions pursuant to Muni Code Section 17.56.020. If the planning
commission agrees with Anna’s suggested interpretation, then the two additional borings would be within the
scope of the existing mining operation and no city approval would be needed.

If the Planning Commission does not concur with the interpretation, then a Coastal Development Permit would
be necessary. Cal Am would have to apply for a CDP. Staff would recommend reliance upon CEQA Class 6 CEQA
exemption [15306 — information Collection] provided that there is substantial evidence that there will not be
serious or major disturbance of a natural resource and provided that no exception to the exemption exists under
CEQA Guideline 15300.2.

The process of requesting an interpretation from the PCis pretty straight forward. Christi and Theresa will have
to provide details next week about when this could be agendized.

If you have any questions, please feel free to contact me.

M. Katherine Jenson

Rutan & Tucker, LLP

611 Anton Boulevard, 14th Floor
Costa Mesa, CA 92626
714-641-3413 Direct
714-546-8035 Fax
kienson@rutan.com

www .rutan.com

Privileged And Confidential Communication.

This efectronic transmission, and any documents attached hereto, (a) are protected by the Electronic Communications Privacy Act (18 USC §§
2510-2521), (b) may contain confidential and/or legally privileged information, and (c) are for the sole use of the intended recipient named
above. If you have received this electronic message in error, please notify the sender and delete the electronic message. Any disclosure,
copying, distribution, or use of the contents of the information recefved in error is strictly prohibited.

IRS Circular 230 Notice: Pursuant to the Internal Revenue Service requirements we inform you that, unless

1/13/2014 -
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specifically indicated otherwise, any tax advice contained in this e-mail, including any attachments, is not intended
or written to be used, and cannot be used, by the recipient or any other person for the purpose of (i) avoiding
penalties that may be imposed under the Internal Revenue Code or (ii) promoting, marketing, or recommending to
another party any tax-related matter addressed herein.

From: Theresa Szymanis [mailto:tszymanis@ci.marina.ca.us]
Sent: Friday, December 20, 2013 8:49 AM

To: Eric Zigas; Jenson, Kathy; Anna Shimko

Cc: Christine di Iorio

Subject: CEMEX Rec. Plan and SMARA Ordinance

As discussed.

Theresa Szymanis, AICP

Planning Services Manager
Community Development Department
City of Marina

(831) 884-1289

1/13/2014
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ﬁ MPWSP EXPLORATORY BORINGS PROJECT DESCRIPTION

Cemex Boreholes 3 and 5
CALIFORNIA

AMERICAN WATER

MPWSP EXPLORATORY BORINGS PROJECT DESCRIPTION
Package 2—- CEMEX ACTIVE MINING AREA
CB-3and 5

This document describes the exploratory boring program to be conducted as part of the investigation of
potential locations for subsurface intakes (slant wells) that will eventually supply feedwater to the
desalination plant of the Monterey Peninsula Water Supply Project (MPWSP). The purpose of this
exploratory boring program is to collect soil and water samples to determine the composition of the
subsurface and mineral content of the groundwater.

The program is divided into four packages as described below. Each are being processed independently
as they each, individually, would provide valuable information. Also the packages are being processed
independently considering the different agencies and property owners involved in each package:

» Package 1. Geotechnical borings (CB-1, CB-2, &CB-4) around CEMEX active mining area (City
of Marina)
Package 2: Exploratory borings (CB-3 andCB-5) at locations near CB-1 and CB-2
Package 3. Geotechnical borings at the State Park parking lot at the west Potrero Road, and
Sandholdt Road (Monterey County, State Parks)

* Package 4: Geotechnical borings around Moss Landing harbor (Monterey County, private
property)

This document focuses on Package 2, the exploratory borings in the CEMEX active mining area as
presented in Figure 1 through 3. The CEMEX property is located west of Lapis Road and Highway 1,
Marina, CA (Assessor Parcel Number 203-011-019-000). Boring CB-3 would be in the disturbed area
east of the beach and adjacent to the unimproved roadway used by CEMEX to access the sand mining
pond. Boring CB-5 would be approximately 625 ft east of CB-3 and still located adjacent to the active
mining area access road.

NOTE: All borehole locations are approximate, and will be field sited to ensure that they avoid state or
federally listed plant species or otherwise have no significant impact.

The details of the boring process at these sites are described below.

* Al borings will be in disturbed areas or existing roads or parking lots. No native vegetation or
sensitive resources will be affected.

* Adiesel powered sonic drilling rig would be used for boring operations at all sites. A photograph
of a typical track-mounted diesel-powered sonic drilling rig is presented in Figure 4.

*  The drill rig with support equipment and area to layout the core samples would have a footprint of
approximately 100 feet by 30 feet. No fences or additional security measures would be required
around the drill rig at all sites.

¢ The drilling rig would be operated during the daylight hours, on average about 10 hours a day.

* Mobilization, drilling, sampling, and demobilization would be completed during a 10-day period for
each borehole.

* The exploratory borings would extend down approximately 300 to 350 ft at all locations.

» The water samples would be collected, contained and carried off-site for further sampling and
analysis. No bentonite is used in this type of exploratory boring.

* Residual cutting materials estimated at 1 to 2 cubic yards per boring will be disposed onsite (ie,
on Cemex property, in disturbed areas in consultation with a biologist).
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* Noise generation from the drilling operations would be approximately 85 dB measured 25 feet
from the drill rig.

* No sound protection measures would be necessary as the drilling would take place in the active
mining area (see additional special avoidance/minimization measures below for CB-3).

* Air quality due to diesel emissions would not be a concern as drilling operations will be short
term.

*  Once the samples are taken, core hole will be filled primarily with sand.’

Figure 1 — CEMEX Active Mining Area Boring Location

Yif an aquitard is encountered, a subsurface cement seal will be utilized to cap the aquitardat the encountered depth and sand
will be used to fill the remaining borehole depth to the existing ground surface level.

January 21, 2014
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Figure 3 — CB-5 Boring Location
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Figure 4— A 'fyplcal Diesel Powered Sonic Drilling Rig

Avoidance and Minimization Measures

1)

2)

3)

4)

5)

All construction work shall be in active/disturbed areas of the Cemex site, shall avoid natural
vegetation, and have been relocated to avoid beach areas;

Borehole drilling rig and work area shall be along the Cemex active access road, generally on the
shoulder in disturbed areas or road shoulders;

Prior to construction, a qualified biologist will conduct construction worker education regarding
avoidance and minimization measures for all potentially affected state and federal species;

A qualified biologist will be present during drill rig setup to stake off the drilling work area to
ensure that drilling activities avoid any state or federally listed species, marking any sensitive
plants within 20 feet of the proposed travel path or construction zone;

Western Snowy Plover: The following measures are intended to avoid or further minimize
potential effects to western snowy plover in the study area:

a. Pre-drilling evaluation: A qualified biologist will be present prior to and during drill rig
setup to stake off the work areas with the drilling contractor to ensure that drilling
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activities avoid any impacts to nesting plovers. Prior to initiation of drilling operations at
boring location CB-3, the biologist will coordinate with PRBO and review current (June-
July-August 2013) nest monitoring data to determine the location and status of active
nests and broods within 200 feet of the western end of the Cemex access road;

b. Field siting of borehole: For CB-3 (at the western end of the Cemex access road), this
borehole will be field sited by the contractor based on direction from the Project biologist
and PRBO, to avoid significant impacts to snowy plover;

c. Borehole timing: CB-3 will be drilled last, following CB-5 (after July 15™ as requested by
PRBO), to be as near to the end of snowy plover nesting season as practical. If there are
still active snowy plover nests in close proximity to CB-3, at the direction of the Project
biologist and PRBO, additional avoidance/minimization measures will be applied such
that no adverse effects occur to snowy plover. These measures, in increasing
succession to be applied incrementally inciude:

Additional Avoidance/Minimization Measures:

i. Noise Blankets: The contractor shall install noise blankets as directed by the
biologist to provide visual and sound attenuation for any sensitive species on the
beach, such as snowy plover. Due to the limited duration of the drilling, and use
of noise blankets, considering the access road is an active road traveled by
heavy equipment, the proposed drilling operation is not expected to generate a
substantial increase in noise or otherwise represent any significant environmental
impact.

ii. Avoidance of Nesting Disturbance: If the biologist and PRBO determine that
there are active nests in close enough proximity to CB-3 at the proposed time of
drilling that they could be disturbed by drilling operations, then the nesting activity
will be monitored and drilling at CB-3 would not commence until the young in
those nests have fledged and/or nesting has not been reinitiated in the area. If
adults and chicks are still using the area late into the summer, drilling of CB-3
may not occur until the official end of the nesting season (October 1st). The
decisions to allow drilling operations to commence at boring location CB-3 prior
to the end of the nesting season and determination of any further minimization
measures would be made in consultation with the USFWS.

d. Project operation limits: Drilling activities would be restricted to the designated work
areas and access route. No construction equipment, materials, or activity would occur
outside of these work areas.

e. Trash management. Construction personnel would keep all food-related trash items in
sealed containers and remove them daily from the work areas to discourage the
concentration of potential predators in snowy plover habitat.

f. Biological resource monitoring and education: Prior to mobilization of equipment or
initiation of drilling operations, a qualified biologist would conduct an educational session
with all construction personnel to describe snowy plover nesting behavior, habitat
preferences, threats and other issues. The biologist would also monitor equipment
access and drilling operations to assure avoidance of active nesting areas or
encroachment into areas potentially used by snowy plovers.
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IChapters:
Chapter 3.04 - GENERAL PROVISIONS

Sections:
3.04.010 - Service area.

The district's service area comprises the area within the boundaries of the district, and any area outside the district
boundaries that the district serves pursuant to faw or agreement.

(Amended during 3-02 supplement: Ord. 1 Art. I, § 2, 1967)

3.04.020 - Description of service.

A.
Supply. The district will endeavor, so far as is reasonably possible, to deliver a continuous supply of water to the customer at
a sufficient pressure at the meter, and to avoid any shortage or interruption in delivery. If, in the opinion of the district, it is
doubtful if satisfactory water service can be given due to location or elevation of the premises, then the district may require a
written release from liability for any damage or inconvenience that may occur by reason of insufficient pressure or
inadequate volume of water or intermittent supply. The said release shall, without further notice from the district, remain in
effect for all consumers taking water through the service, until changes, extensions or betterments may be made to the
distribution system by the district.
B.
Quality. The district will endeavor to supply safe water at all times. The district will also endeavor to provide timely and
accurate bills for customers.
C.
Classes of service. All services installed by the district will be classified as follows:
1.
Residential;
2,
Commercial;
3.
Industrial;
4,
Public fire protection;
5.
Private fire service;
6. '
Temporary non-potable;
7.
Temporary potable;
D.

Types of service. All services except connections to approved separate fire protection service or to authorized fire hydrants
will be metered.
(Amended during 3-02 supplement: Ord. 1 Art. ll, § 3, 1967)

3.04.030 - Water loss or leakage.

The consumer has sole control of the amount of water drawn from the district's mains through the meter and is responsible
for maintenance and repairs of pipes and fixtures beyond the meter. No allowance will be made for loss of water due to faulty
fixtures or broken or damaged water pipes beyond the meter; provided, however, that if and when that such loss or leakage has
occurred without negligence upon the part of the customer, an allowance may be made by the district to the extent of such
estimated loss.

(Amended during 3-02 supplement: Ord. 1 Art. ll, § 26, 1967)
3.04.040 - Access to premises.

A,

The district or its duly authorized agents shall at all reasonable times have the right to enter the customer's premises for any
purpose properly connected with the service of water to the customer.

Any inspection or recommendations made by the district or its agents on plumbing or appliances or use of water on the
customer's premises, either as the result of a complaint or otherwise, will be made without charge.



prescribed in the first notice within the thirty day period allowed. The second notice will give the water user fourteen
days to comply. If no action is taken within this time period, the district may terminate water service to that water user
until the subject device is tested.

Reports of testing and maintenance shall be maintained by the district for a minimum of three years.
(Amended during 3-02 supplement: Ord. 5 (part), 1988)

3.28.060 - Water service termination.

A
General. When the district encounters water uses that represent clear and immediate hazards to the potable water supply
that cannot be immediately abated, the district shall discontinue water service as described in subsection C of this section.
B.
Basis for termination.
Conditions or water uses that create a basis for water service termination shall include, but are not limited to, the
following:
1.
Refusal to install a required backflow prevention device;
2.
Refusal to test a backflow prevention device:
3.
Refusal to repair a faulty backflow prevention device;
4,
Refusal to replace a faulty backflow prevention device;
5.
Direct or indirect connection between the public water system and a sewer line;
6.
Unprotected direct or indirect connection between the public water system and a system or equipment
containing contaminants;
7.
Unprotected direct or indirect connection between the public water system and an auxiliary water system; and
8.
A situation which presents an immediate health hazard to the public water system.
C.
Water service termination procedures.
1.
For conditions of subsections (B)(1), (2), (3), or (4) of this section, the district will terminate service to a customer's
premises after two written notices have been sent specifying the corrective action needed and the time period in which
it must be taken. If no action is taken within the time period allowed, the district may terminate water service.
2.
For conditions of subsections (B)(5), (6), (7), or (8) of this section, the district will take the following steps:
a.
Make reasonable efforts to advise the water user of its intent to terminate water service,
b.

Immediately terminate water service and lock the service valve. The water service will remain inactive until the
condition has been corrected to the satisfaction of the district.
(Amended during 3-02 supplement: Ord. 5 (part), 1988)

Chapter 3.32 - WATERWELL PERMITS AND STANDARDS

Sections:
3.32.010 - Certain provisions adopted.

The provisions of Chapter 15.08, Waterwells, of the Monterey County code, now in effect and as they may be amended
hereafter, except as otherwise hereinafter provided, are adopted, enacted and set out in full with amendments as Appendix B to this
code.

(Amended during 3-02 supplement: Ord. 13A § 1990: Ord. 13 §§ 1, 2, 1990)

3.32.020 - Non-district waterwells restricted.

Except as provided in subsection A of this code, no water well may be constructed or reconstructed within the boundary of
Marina Coast Water District, excepting wells constructed by the district.



Small, shailow wells allowed under permit. Wells no deeper than one hundred feet below ground surface may be
constructed for landscape irrigation or other non-potable purposes under permits issued and administered by the
district pursuant to this chapter. A district permit shall be issued only after all other state, county and city agencies
having jurisdiction have approved and set conditions for the well construction. The district shall not issue a permit for
any well with a casing inside diameter larger than six inches. All wells shall conform to the requirements of this
chapter, concerning water wells. Approval or disapproval of a permit for proposed well construction shall be at the sole
discretion of the district.

Existing wells. Wells constructed and existing before the effective date of this section shall be exempt from the
restrictions of this section and-the requirements of Section 3.32.030, as long as such wells are functional without
redrilling, recasing, rescreening or major reconstruction. Redrilling, recasing, rescreening and major reconstruction
shall require compliance with this section and with Section 3.32.030. Replacement of foot valves, pumps, motors,
discharge piping and accessory equipment shall not be considered major reconstruction for purposes of this chapter.

Well water must be used on site. Water from non-district wells shall not be used off of the parcel on which the well is
located.

(Amended during 3-02 supplement: Ord. 31 § 4.4, 1996}

3.32.030 - Well permits.

Permits required by Section 3.32.020 of this chapter shall be issued and administered in accordance with this section.

A

Permit procedure. Before commencement of construction of a well the owner shall first obtain a written permit signed
by the general manager. The application for such permit shall be made on a form furnished by the district, which the
applicant shall supple-ment by any plans, specifications and other information as are deemed necessary by the
general manager. A permit and inspection fee as established by the district shall be paid to the district at the time
application is filed.

1.
Application for a water well permit or exploratory well permit shall be made to the general manager on a form
that contains all of the following information. If any of this required information is lacking or incomplete, the
general manager shall reject the application:
a.
Full names, addresses and signatures of the owner or owners of the property on which the proposed
well will be located and of the property on which the water from the proposed well will be used or
applied;
b.
A list of the names and addresses of the owners of property within a radius of two hundred feet from the
tocation of the proposed well, and of property adjoining the property on which the proposed well will be
located;
c.
A plat showing the location of the well in relation to properties within a two hundred foot radius of the
well, and in relation to properties adjoining the property on which the proposed well will be located;
d.
A profile diagram showing the depth, direction and dimensions of the proposed well and any casings or
other components of the well, including any pump, storage and electrical service;
e.
Pump and well specification and calculations showing the potential capacity of the proposed well;
f.
An environmental assessment as provided in the district's regulations and in the CEQA Guidelines
published by the California State Office of Planning and Research; and
g.
A nonrefundable fee of five hundred dollars for each application, both temporary and permanent
applications, for the costs of processing the applications.
2,
An exploratory or production groundwater well permit may be issued only if the district determines that in the
course of exploration or production a well would not be likely to present risks to the public health, safety or
welfare.
3.

The general manager shall determine whether the application shows that the development of the proposed well
would have a "significant environmental impact" under the California Environmental Quality Act and take such
action as may be required. If an environmental impact report is required, the general manager shall
recommend to the district the engagement of an environmental consultant and such other experts as may be
required to prepare such a report. The applicant shall advance the estimated costs of the preparation of the
report, including but not limited to the fees and expenses of experts, and typing, mailing and reproduction



costs. If the applicant fails to advance such costs in full within thirty days of notification of the estimate costs,
the application shall be denied.

The district shall set a public hearing on the application after the completion of environmental review and give
fifteen days' notice of the hearing by regular mail to the owners of property within a radius of two hundred feet
of the location of the proposed well, and to owners of property adjoining the property on which the proposed
well will be located. A notice of public hearing shall also be placed in a general circulation newspaper, with
applicant bearing the cost.

The district shall deny the application if it determines that the proposed well would have a significant adverse
effect on the environment or present a reasonable likelihood of contaminating water underground or present a
reasonable likelihood of producing water whose constituent concentrations upon discharge to the sanitary
sewer system would in aggregation with existing concentration exceed the levels permitted by the district's
wastewater discharge permit. The district may attach terms and conditions to any permit, and make the permit
revocable upon violation of the terms and conditions. The terms and conditions may include security and
insurance for environmental hazards, clean-up, and well abandonment.

In the case of an exploratory well or a production well for which data regarding future effects is inconclusive,
the district may issue a temporary well permit after the procedure in subsection A of this section has been
completed. The permit shall be temporary for the period of one hundred eighty days, and it shall be void
thereafter, unless a permanent permit has been issued. The applicant shall apply for a permanent production
well permit during the term of the temporary permit. Application for a permanent production well permit shall
follow the same procedure and be determined on the basis of the same standards provided in said subsection
A. This is including but not limited to subsequent or supplemental environmental analysis and the applicant
shall pay the additional reasonable costs of processing, as estimated by the general manager. This also shall
include, but not be limited to, the costs of notice, hearing and staff, and preliminary environmental analysis. If
subsequent or supplemental environmental analysis is required, the applicant shall advance the estimated
costs of the preparation of the analysis, including, but not limited to, the fees and expenses of experts, and
typing, mailing and reproduction costs. If the applicant fails to advance such costs in full within thirty days of
notification of the estimated costs, the application shall be denied.

Construction commencement. Construction of a well cannot commence until construction drawings have been
approved and a district permit has been issued and posted on the construction site.

Permit compliance. After approval of the application, evidenced by the issuance of a permit, no change shall be made
in the location of the well, the depth, materials, or other details from those described in the permit or as shown on the
plans and specifications for which the permit was issued except with written permission from the district general
manager or other authorized representative.

All work to be inspected. All well construction work shall be inspected by an inspector acting for the district to insure
compliance with all requirements of the district. No well shall be completed until it has been inspected and passed for
acceptance. Upon satisfactory inspection, and review of the driller's log or a true copy of the driller's well log, the
inspector shall issue a certificate of satisfactory completion.

Notification. It shall be the duty of the person doing the work authorized by permit to notify the district in writing that
said work is ready for inspection. Such notification shall be given not less than twenty-four hours before the work is to
be inspected.

Agreement. The applicant's signature on an application for any permit as set forth in subsection A of this subsection,
shall constitute an agreement to comply with all of the provisions, terms and requirements of this chapter and other
ordinances, rules and regulations of the district, and with the plans and specifications the applicant has filed with the
application, together with such corrections or modifications as may be made or permitted by the district, if any. Such
agreement shall be binding upon the applicant and may be altered only by the district upon the written request for the
alteration from the applicant.

(Amended during 3-02 supplement: Ord. 31 § 4.2, 1996)

3.32.040 - Weli abandonment.

Whenever any existing water well is abandoned, the owner of said well shall, at his expense, seal and cap the well in
accordance with the requirements of applicable authorities or as directed by the district.

(Amended during 3-02 supplement: Ord. 1 Art. ll, § 23, 1967}
3.32.050 - Enforcement and administration.
The general manager and all officers and employees of the district, including all ex officio officers and employees, shall

enforce all the provisions of Sections 3.32.020 and 3.32.030 this chapter. The general manager shall implement and administer this
section. The general manager shall report to the board all factors which affect the implementation of this section and shall maintain



a separate file of violations of Sections 3.32.020 and 3.32.030 and a file of any requests for variances from Sections 3.32.020 and
3.32.030.

{Amended during 3-02 supplement: Ord. 31 § 4.3 (part), 1996)

3.32.060 - Violations and warnings.

A

If any person fails or refuses to comply with Sections 3.32.020 and 3.32.030 of this chapter, the general manager or his
agent shall provide that person with written notice of the violation and an opportunity to correct the noncompliance. The
notice shall be in writing and shall:

1.
Be posted at the site of the noncompliance;
2,
State the time, date, and place of violation;
> State a general description of the violation;
* State the means to correct the violation;
> State a date by which correction is required; and
6.

State the possible consequences of failing to correct the violation.
A copy of the written notice shall be mailed to the address of the violation.

Each person who receives a written notice of violation shall pay to the district an administrative fee of twenty-five dollars for
the first notice and fifty dollars for each subsequent notice. To encourage cooperative water conservation, the general
manager may waive payment of the fee for the first notice during all or any part of the first sixty days Sections 3.32.020 and
3.32.030 is in effect.

If a person fails to correct the violation within the time specified in the written notice, the general manager shall take one or
more of the following actions:

1.
Give the person one or more additional written notices of the violation;
2,
Refuse to initiate water service to the site of the violation, if water service has not yet begun;
3.
Terminate water service to the site of the violation, in accordance with the district's ordinances and code and
procedures for terminating water service;
4.

Abate the violation as a nuisance in accordance with Section 3.32.060 of this chapter.

{Amended during 3-02 supplement: Ord. 31 § 4.3 (part), 1996)

3.32.070 - Nuisances, abatement and injunctive relief.

A

B.

Any violation of Sections 3.32.020 and 3.32.030 is declared to be a public nuisance.

The district may summarily abate the public nuisance and the district's attorney may, upon order of the board, bring civil suit
or other action to enjoin or abate the nuisance.

Any person who creates or maintains a public nuisance in violation of Sections 3.32.020 and 3.32.030 shall, in a civil
proceeding brought to abate a nuisance or to obtain injunctive relief, be liable for the costs of abatement, including but not
limited to the following:

1.
Costs of investigation;
2
Costs of labor and parts to bring any well into compliance with sections 3.32.020 and 3.32.030;
3.
Court costs;
4,

Attorneys' fees and costs, including the fees and costs of experts employed by the attorney;



Costs of monitoring compliance.

If any person causes, suffers, or permits a public nuisance to continue after written notice is given to such person by the
district, directing such person to cease the nuisance, and such continuation goes beyond the time set for abatement in the
notice, then such person shall be liable to the district for the following:

1.

The costs of abatement set forth above;
2,

Any other costs of enforcement imposed by the court;
3.

A civil penalty of fifty percent (50%) of abatement and enforcement costs, payable to the district.

(Amended during 3-02 supplement: Ord. 31 § 4.3 (part}), 1996)

Chapter 3.36 - WATER CONSERVATION*

Sections:
3.36.010 - Purpose.

The purpose of this chapter is to establish standards and procedures for water conservation, to reduce or eliminate the waste

of water in the district, and enable implementation of the district's water shortage contingency plan.

(Ord. 41 § 4 (part), 2005: Ord. 40 § 4 (part), 2005)

3.36.020 - Application.

A

This chapter shall apply within the district, and compliance with the provisions of this chapter shall be a condition of water
service within the district and in all areas outside the district to which the district provides water service.

The district shall work cooperatively with the Fort Ord Reuse Authority and other land use jurisdictions within the Ord
Community service area, including the cities of Seaside, Del Rey Oaks, Marina, and Monterey; and UCMBEST; CSUMB; US
Army; and the county of Monterey to facilitate the adoption of ordinances and regulations to conserve water, including
inspection of installations made pursuant to this chapter.

All references to standard specifications contained in this chapter shall refer to the latest versions of the district Standard
Plans and Specifications for Construction of Domestic Water, Sewer, and Recycled Water Facilities and Procedures,
Guidelines and Design Requirements.

(Ord. 41§ 4 (part), 2005: Ord. 40 § 4 (part), 2005)

3.36.030 - Mandatory restrictions on water waste.

A

Repair of Plumbing, Sprinkler and Irrigation System. Any owner, manager, or person responsible for the day-to-day operation
of any premises shall within seventy-two hours after such person first learns of such leaks, breaks, or defects, initiate steps
to repair any leaking, broken or defective water pipes, faucets, plumbing fixtures, other water service appliances, sprinklers,
watering or irrigation systems, or distribution systems which cause or may cause water waste and shall thereafter diligently
and promptly pursue such repair work to completion, unless a variance is obtained from the district.

Watering/lrrigation.

1.
No person shall water grass, lawns, groundcover, shrubbery, and open ground between the hours of ten a.m. and five
p-.m. except as provided below:

N Persons may water between the hours of ten a.m. and five p.m. using any of the following three methods:
" Drip irrigation;
" By hand, using a bucket; and/or
" By hand, using a hose with an automatic shutoff nozzle.

b.

The general manager may grant an administrative variance for methods other than those included in
subsection (B)(1)(a) of this section if:
i.
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ANNEXATION AGREEMENT AND GROUNDWATER MITIGATION FRAMEWORK
FOR '
MARINA AREA LANDS

SUBJECT: agement and otection of 8a ver Gro
: asin;: exatio Mar a a one and

of the Monteraey County Water Resources Agepcy

1. PURPOSE AND AUTHORITY.

1.1. Purpose. The purpose of this Agreement and
Framework is to help reduce seawater intrusion and protect the
groundwater resource and preserve the environment of the Salinas
River Groundwater Basin through voluntary commitments by the
Parties to limit, conserve and manage the use of groundwater from
the Salinas River groundwater basin, and to provide the terms:and
conditions for the annexation of certain territory in the Marina .
area to the Monterey County Water Resources Agency’s benefit
assessment Zones 2 and 2A as a financing mechanism providing
additional revenues to the Monterey County Water Resources Agency
to manage and protect the groundwater resource in the Salinas River
Groundwater Basin and to reduce seawater intrusion.

1.2. Authority. This Agreement and Framework is
entered into under the authority of the Agency Act, the California
Water Code, and the California Government Code.

2. DEFINITIONS AND DESIGNATIONS. The following definitions
and designations apply to this Agreement and Framework:

2.1. Parties.

' 2.1.1. Marina Coast Water District ("MCWD"). A
. political subdivision of the State of California, located in
Monterey County, governed by MCWD’s Board of Directors.

2.1.2. e unty Wate esou
("MCWRA"). A water and flood control agency created by the State
of California, with jurisdiction coextensive with Monterey County,
governed by the Monterey County Water Resources Agency Board of
Supervisors.

2.1.3. J. G. Armstrong Family Members ,
" ") . fThe owners of the Armstrong Ranch in the Marina
area of Monterey County.

2.1.4. RMC Lonestar ("Lonestar"). A California
general partnership and owner of the Lonestar property in the
Marina area of Monterey County.
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2.1.5. ity arina (" ").  An incorporated
municipality within Monterey County, organized and operating under
the laws of the State of California, governed by its City Council.

2.2. AFY. Acre-feet per year.

2.3. Agency Act. MCWRA'’s enabling legislation adopted
by Chapter 1159 of the Statutes of 1990, and Chapter 1130 of the
Statutes of 1991, set forth in full in West’s California water code
Appendix, Chapter 52.

2.4. Armstrong Ranch. About 1850 acres of land in the
Marina area, as shown on Exhibit "C," about 322 acres of which is
within the City of Marina, plus an additional 150 acres not shown
on Exhibit "C" which is already in the Zones.

2.5. Basin. The Salinas River Groundwater Basin.

2.6. BMP. The MCWRA’s Basin Management Plan for the
- Salinas River Groundwater Basin.

2.7. CEQA. The California Environmental Quality.Act,
Public Resources Code sections 21000 and following.

2.8. CSIP. The Castroville Seawater Intrusion Project,
a distribution system project already approved and being
implemented by MCWRA to provide reclaimed water for irrigation in
the Castroville Area of Monterey County.

2.9. Effective Date. Subject to paragraph 4, this
Agreement and Framework shall be fully effective when executed by

all the Parties.
2.10. Exhibits.

nan The general geographic relationship of
MCWD, Armstrong and Lonestar to the Basin and to the Zones is shown
on the diagram attached to this Agreement and Framework as
Exhibit “"aA.®

up" MCWD service area to be annexed
nee Armstrong Ranch land to be annexed
npe Lonestaf property to be annexed
wge Calculation of Incremental Cost fof

Tertiary Treated Water

" Armstfong Areas Reserved For Transfer to
MCWD

nGe MRWPCA Addendum
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. 2.11. FEIR. The Final Environmental Impact Report for
the Salinas Valley Seawater Intrusion Program (February 1992).

2.12. Fort Oord. The land within the boundaries of the
former Fort Ord Military Reservation. :

2.13. Lonestar Property. A parcel containing about
400 acres of land in the Marina area, as shown on Exhibit "D."

2.14. Marina Area. Lands served by, adjacent to, or
within the sphere of influence of MCWD. '

2.15. MCWD Water Plans. The Urban Water Master Plan and
the U;ban Water Shortage Contingency Plan adopted by MCWD.

2.16. MCWRA/MRWPCA Aqreement. Monterey County Aéreement

No. A-6078, "Agreement Between The Monterey County Water Resources
Agency And The Monterey Regional Water Pollution Control Agency For
Construction And Operation Of A Tertiary Treatment System," dated
for reference purposes June 16, 1992, as amended on or before
December 1, 1995.

2.17. Mitigation Plan. A plan for a potable water
supply capable of mitigating the effects of seawater intrusion and

providing a long-term potable water supply to MCWD’s distribution
systen.

2.18. Mitigation Plan Implementation. The Mitigation
Plan shall be considered "implemented" upon the delivery of potable
water to MCWD’s distribution system from a completed, long-term,
potable water supply system, after system testing has been
successfully completed.

2.19. Adgreement and Framework. This Annexation
Agreement and Groundwater Framework for Marina Area Lands.

2.20. nterey Regional Water Pollution Con e
{"MRWPCA"). A joint powers authority providing sewage treatment
service to its member entities in Northern Monterey County,
governed by its Board of Directors. '

2.21. MRWPCA Annexation Agreement. "“Annexation

Agreement Between The Marina County Water District And The Monterey
Regional Water Pollution Control Agency," dated April 25, 1989, as
amended on or before December 1, 1995.

2.22. 1990 Agreement. Monterey County Agreement
No. A-5471, "Preliminary Agreement Between United States of
America, Marina Coast Water District, and Monterey County Flood
Control and Water Conservation District,"* dated July 12, 1990.

2.23. §SVRP. The Salinas Valley Reélamation Project, a
project already approved and being implemented by MCWRA, in
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cooperation with MRWPCA, to reclaim water at the MRWPCA’s regional
treatment plant, for irrigation through the csIp.

2.24. Zones. Zones 2 and 2A of the MCWRA, which are the
zones of benefit and assessment for the MCWRA’s Nacimiento and
San Antonio reservoirs. :

3. FACTS AND CIRCUMSTANCES. This Agreement and Framework is
entered into with regard to the following facts and circumstances:

3.1. The MCWRA has approved fourteen other annexations
to Zones 2 and 2A since 1991. Like other areas which have been
annexed, the Marina area is within the Salinas River Groundwater
Basin, has been using groundwater for many years, and has strong
claims to groundwater rights. Since the Fort Ord annexation in
1993, the Marina area is surrounded on three sides by Zones 2 and
2A, and by Monterey Bay to the west. .

3.2.  MCWRA agreed in the 1990 Agreement to "encourage
and support" annexing MCWD to Zones 2 and 2A. MCWD has worked for
about thirteen years with the MCWRA on plans for a reliable, long-
term water supply for the northern Basin area, including the Marina
area and Fort Ord. MCWD’s participation has included payment of
money to assist the planning effort. As part of the 1990
Agreement, MCWD paid for survey and planning work for the long-ternm
water supply effort. Sums paid by MCWD to MCWRA total over
$400,000. The work for which MCWD paid will be useful for the
Mitigation Plan. :

3.3. MCWD, City, Armstrong and Lonestar claim the right
to use groundwater from the Basin, to the full extent provided by
law. MCWD takes water from wells owned and operated by MCWD and
drilled into the "180-foot", "400-foot" and "900-foot" aquifers in
the Basin. About ninety-eight percent of potable water used
currently by MCWD comes from the 900-foot aquifer. MCWD’s current
maximum pumping capacity is 5,800 gpm (9,350 afy) of potable water
and 1,100 gpm (1,770 afy) of other usable water. Allowing for
routine maintenance and providing a contingency factor for
emergency shutdown, MCWD’s current estimated operational punping
capacity for potable water is 3900 gpm (6,000 afy).

3.4. MCWD agreed in writing in 1988 to cooperate with
the City in providing water service to the Lonestar property and
the Armstrong Ranch. A coordinated and centralized water supply
for the Marina Area in furtherance of that 1988 agreement will
facilitate management and protection of the groundwater resource in
the Marina Area. Armstrong claims the right and ability to use not
less than 920 afy of potable water from the Basin to provide
potable water service to the Armstrong Ranch, and the right to use
water for agricultural purposes. MCWD currently supplies some
water to the Armstrong Ranch. The Armstrong Ranch will need
reclaimed water for golf course purposes, park purposes and such
other general uses as may be required by any agency having
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jurisdiction as a condition of development. The Lonestar property
currently uses about 500 afy of groundwater from the Basin.

3.5. The MCWD Water Plans are based on a total need
within MCWD’s current boundaries of 3,020 afy of water for potable
uses and about 280 afy additional water suitable for irrigation,
and on additional projected need by the rest of the Marina area as
specified in the MCWD Water Plans.

3.6. MCWRA has previously annexed Fort Ord into Zones 2
and 2A. The September 1993 Agreement for that annexation provides
that until implementation of a project to provide a substitute
supply, a maximum of 6,600 afy may be withdrawn from the Basin for
use on Fort Ord lands, provided no more than 5,200 afy are -
withdrawn from the 180-foot aquifer and 400-foot aquifer. The USA
received a credit against annexation fees for about $400,000 paid
under the 1990 Agreement. '

3.7. Pursuant to paragraph 12 of the MRWPCA Annexation
Agreement, MCWD has the right to obtain from the MRWPCA, at the
regional treatment plant, treated wastewater for reuse by the MCWD
in quantities equal to the volume of MCWD wastewater treated by
MRWPCA and such additional quantities as from time to time are not
committed to any other users for beneficial use. MCWD’s cost for
such treated wastewater will be the MRWPCA’s incremental cost over
secondary treatment, to meet applicable local, state and federal
requirements for water reuse.

3.8. The MCWRA/MRWPCA Agreement provides that the SVRP
shall be designed and built for tertiary treatment of wastewater to
be used for irrigation through the CSIP. That Agreement also
mentions possible future interties with other agencies. The
MCWRA/MRWPCA Agreement commits flows of wastewater to the CSIP as
provided in Article IV and Exhibit C of that Agreement, excepting
flows taken by MCWD pursuant to the MRWPCA Annexation Agreement.

4. REOQUEST FOR ANNEXATJION.

4.1. Request by MCWD, Armstrong, and Lonestar.
Execution of this Agreement and Framework shall be deemed to be a
formal and joint request by the signatories that the MCWRA’s Board
of Supervisors exercise their authority under section 7 of the
Agency Act (West’s California Water Code App. § 52-7) to annex to
the Zones the lands described in Exhibits "B", "C" and "D" to this
Agreement and Framework, on the terms and conditions of this
Agreement and Framework as executed by the requesting signatories.
No other terms or conditions shall apply to any annexation under
this Agreement and Framework without the written agreement of all
the Parties affected by the change.

4.2. Request by MCWD. MCWD is requesting immediate
annexation of all the lands described in Exhibit "B." The lands to

be annexed include the land which contains Olson School and the
Methodist Church.
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. 4.3, Request by Armstrong. Armstrong is requesting
annexation of its land described in Exhibit "C", which annexation
would take effect as provided in paragraph 6.2 of this Agreement
and Framework.

4.4. Request by Lonestar. Lonestar is requesting
immediate annexation of its land described in Exhibit "D", which
annexation would take effect as provided in paragraph 7.3. of this
Agreement and Framework.

4.5. Effect of Request. Other than to serve as a

formal annexation request pursuant to section 7 of the Agency Act,
this Agreement and Framework shall have no effect until its .
execution by the MCWRA.

5. ) ON —_— .

5.1. oQuanti mitations on MCWD’s oundwate

5.1.1. Commencing on the effective date of this
Agreement and Framework and continuing until Mitigation Plan
Implementation, MCWD will limit its withdrawal of potable
groundwater from the Basin for land in the Marina area and outside
the former Fort Ord Military Reservation to 3,020 afy of potable
groundwater, and only such additional quantities as are permitted
by this paragraph 5.1. MCWRA’s groundwater resource planning for
the existing MCWD service area will be based on the latest
information and projections contained in the MCWD Water Plans,
using 3,020 afy as a planning guideline for potable water use.

5.1.1.1. After compliance with all applicable
requirements of law, including but not limited to CEQA, MCWD may .
improve the interconnection between the MCWD water system and the
water system serving Fort Ord, to provide for joint, conjunctive
and concurrent use of all system facilities to serve Fort Ord and
other areas served by MCWD, and the other Parties will cooperate on
MCWD’s increased withdrawal of potable groundwater by up to 1,400
afy from the 900-foot aquifer to enable the .increased withdrawals
from 5200 afy to 6600 afy for use on Fort Ord, as provided in
paragraph 4.c. of the September 1993 Agreement between The United
States of America and the MCWRA.

5.1.1.2. If the Armstrong property has been
annexed to the Zones, the other Parties will cooperate on MCWD’s
increased withdrawal of up to 920 afy from the Basin, on the
condition that such withdrawals shall be used only tO'provide water
to the Armstrong Ranch and, to the extent that such water is
requested and accepted by Armstrong, such use shall in its entirety
be applied to the satisfaction of Armstrong’s entitlement under
paragraph 6.9. of this Agreement and Framework.

5.1.1.3. If the Lonestar property has been
annexed to the Zones, the other Parties will cooperate on MCWD’s
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increased withdrawal of up to 500 afy from the Basin, on the
condition that such withdrawals shall be used only to provide water
to the lonestar property, and, to the extent that such water is
requested and accepted by Lonestar, such use shall in its entirety
be applied to the satisfaction of Lonestar’s entitlement under
paragraph 7.2. of this Agreement and Framework.

5.1.2. Conditioned upon MCWRA'’s compliance with
paragraphs 5.1, 5.2, 5.3., 5.5, 5.7, 8.1, 8.2 and 8.3, after
Mitigation Plan Implementation, MCWD will be governed by such
limitations on the withdrawal of water from the Basin as shall be
included in the terms of the Mitigation Plan.

5.2. bi b to W
i ct. The MCWRA shall not object
to any withdrawal by MCWD which is mentioned in section 5.1 above,
except in compliance with section 22 of the Agency Act. All
groundwater withdrawn from the Basin by MCWD may be used only
within the Basin.

5.3. Management of 900-foot agquifer. The Parties agree
that the "900-foot" aquifer should be managed to provide safe,
sustained use of the water resource, and to preserve to MCWD the
continued availability of water from the "900-foot" aquifer. The
Parties will work to include in a Mitigation Plan the concept that
water from the Mitigation Plan which costs less than the cost of
desalinated water should be the primary source of potable water for
the lands described in Exhibits "B", "Cc", and "D", and wells in the
"900-foot" aquifer should be a secondary source, if seawater
intrusion is shown to be affecting the "900-foot" aquifer by
credible scientific evidence. The Parties will also work together
on measures to protect the "900-foot" aquifer.

5.4. Compliance with CEOQA and other applicable laws.
MCWD’s participation in the Mitigation Plan or any other
alternative water supply plan is subject to compliance with all
applicable laws, including but not limited to CEQA, and to review
and approval by the MCWD.

5.5. MCWD development of alternative water supplies.
MCWRA agrees that it is appropriate for MCWD to plan for and
develop any new water supplies, including but not limited to
wastewater reclamation and desalination, that help to meet MCWD’s
needs, except that the MCWRA believes that the unilateral
development of water by MCWD would not be appropriate from any of
the following sources: the 180-foot and 400-foot confined aquifers
in the Pressure Area of the Salinas Valley Groundwater Basin, the
unconfined aquifer in the three other areas in the Salinas Valley
Groundwater Basin (East side, Forebay, and Upper Valley), and the
Salinas River and its tributaries.

5.6. MCWD payment to MCWRA for tertiary treated water.

In satisfaction of paragraph 12 of the MRWPCA Annexation Agreement,
MCWD will pay to MCWRA the incremental cost over secondary
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treatment to receive tertiary treated water from MRWPCA’s planned
tertiary treatment facilities at its regional treatment plant. The
Parties agree that this cost shall be calculated as set forth on
Exhibit "E" to this Agreement and Framework.

5.7. MCWD right to receijve tertiary treated water from
MRWPCA plant.

5.7.1. Pursuant to the MRWPCA Annexation
Agreement, on or after the date of first delivery of water from the
CSIP and upon compliance with all then-applicable requirements of
law, including but not limited to CEQA, MCWD shall have the right
to receive tertiary treated water from the tertiary treatment plant
constructed and maintained pursuant to the SVRP, as provided
herein. ‘

5.7.2. The CSIP requires maximum available
reclaimed water flows from the SVRP during the months of April
through September to replace historically high uses of groundwater
during those months, and to thereby maximize environmental
benefits. Accordingly, during the months of April through
September, MCWD agrees to defer taking any water over 300 afy it is
entitled to take from the tertiary treatment plant under the MRWPCA
Annexation Agreement. MCWD will also defer taking the first 300
afy of such flows to which it is entitled, if and after MCWD
constructs a reservoir to store replacement winter flows.

5.7.3. During the months of October through
March, MCWD may take the full amount of the reclaimed water to
which it would, under the MRWPCA Annexation Agreement, have first
priority during those months, together with an amount of water
equal to the amount deferred during the immediately preceding
-months of April through September under paragraph 5.7.2. above.
MCWD will take the deferred amount in equal or approximately equal
monthly portions spread throughout the October-March period, or as
otherwise agreed in writing by the MCWD and the MCWRA.

5.7.4. 1If MCWD'’s ability to supply reclaimed
water is interrupted for any reason, MCWD and MCWRA will act
jointly and diligently, together and with MRWPCA, to mitigate
possible damage to users of such flows, including possible interim
use of MCWD’s wells to provide a substitute source of water.

5.8. Effective date of annexatjon. The annexation to
Zones 2 and 2A of the MCWD lands described in Exhibit "B" shall
take effect immediately upon approval of the annexation by the
MCWRA Board of Supervisors on the terms of this Agreement and
Framework, or, if the annexation is approved by ordinance, then
thirty (30) days after adoption of an ordinance approving the terms
of this Agreement and Framework.
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‘ 5.9.1. Amount of MCWD annexatjon fee. To annex
all the land described in Exhibit "B" to the Zones, MCWD shall pay
to MCWRA an annexation fee in the amount of Two Million Eight
Hundred Forty-Nine Thousand Four Hundred and Ten Dollars :
($2,849,410.00) (based on 1750 acres in the MCWD service area and
water extraction use of 3020 afy). MCWD shall pay this amount,
subject to any adjustments hereinafter described, in semi-annual
installments as provided in paragraph 5.9.3. below. By giving
written notice to MCWRA on or before May 1, 1997, MCWD may elect to
pay the annexation fee in full, without interest, in one lump sum
on or before July 1, 1997. '

5.9.2. Credit. MCWD shall have a credit of
$400,000 against the annexation fee, based on the 1990 Agreement
and the similar credit previously given to the U.S.A. on the
annexation of Fort Ord to the Zones.

5.9.3. Payment of annexation fee. MCWD shall pay
its annexation fee as follows:

. 5.9.3.1. From the total amount of the
annexation fee, subtract the credit of $400,000, to determine the
"net annexation fee." MCWD may elect to pay the net annexation fee
in one lump sum, as provided in paragraph 5.9.1, or may pay in
installments as provided below. If MCWD elects to pay in one lump
sum, any late payment shall bear interest at the annual rate of 6%
from the due date and shall be subject to the same penalties and -
collections procedures as are set forth in paragraph 6.7. of this
Agreement and Framework.

5.9.3.2. MCWD may pay in twenty semi-annual
installments, beginning in the fiscal year commencing on July 1,
1997, with interest at the annual rate of six percent (6%) on the
unpaid principal balance accruing from July 1, 1997, and with semi-
annual payments due on November 1 and February 1 and delinquent on
December 10 and April 10 each fiscal year. The interest included
in payments consisting of both principal and interest shall be
calculated as though the installment were paid on the last day
before delinquency, even if the installment is paid in advance of
that date. The total amount of each installment paid on the net
annexation fee shall be sufficient to amortize the full amount of
principal and interest in twenty (20) equal semi-annual
installments. There shall be no pre-payment penalty.

5.10. C use venu o o full pa
annexation fee. Until MCWD pays or receives credit for the entire
annexation fee and all accrued interest on the fee, all revenue
received by MCWD from the lands annexed to the Zones pursuant to
this Agreement and Framework for or in connection with providing
water and sewer service to the lands shall be used only for
activities and functions duly performed by MCWD in connection with
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providing water and sewer service, including, but not limited to,
the payments required under this Agreement and Framework.

6. (0) - ONG .

6.1. Ranch _Areas. Annexation of the Armstrong Ranch to
the Zones contemplates two general areas of the Ranch, which are
designated for convenience "Area A" and "Area B." Area A consists
of about 900 acres which is expected to be developed for urban
uses. Area B consists of about 950 acres, a portion of which is
expected to be used for irrigated agriculture, and about 220 acres
of which is expected to be given to MCWD to store treated water.
For purposes of determining assessments, standby charges and the
like, the initial classification of the land within Area B will be
determined at the time of annexation.

6.2. Effective Date of Annexation. Approval of this
Agreement and Framework by the MCWRA Board of Supervisors shall
constitute approval for annexation of the Armstrong Ranch to the
Zones at the time and on conditions approved by LAFCO and
satisfactory to Armstrong for concurrent annexation of the
Armstrong Ranch to MCWD and the City of Marina, including
recordation of a final subdivision map upon conditions satisfactory
to Armstrong.

6.3. icipation b o i W .
Subject to compliance with all then-applicable requirements of law,
including but not limited to CEQa, Armstrong Ranch shall be
entitled at all times to participate on an equitable basis with
MCWD in potable water sources developed by MCWD pursuant to
paragraph 5.5. of this Agreement and Framework, in which event the
limitations concerning the use of water on the Armstrong Ranch, as
set forth in paragraph 6.9. shall not be applicable to using
potable water developed pursuant to paragraph 5.5.

6.4. e it i t a e
of Marina. Any application to LAFCO for annexation of any
Armstrong Ranch property to either MCWD or the City of Marina shall
be concurrently submitted by the City and MCWD, and shall provide
that such property to be annexed shall be within the boundaries of
both MCWD and the City of Marina.

6.5. Annexation fee.

o 6.5.1. When the Armstrong Ranch has been annexed
to the Zones, Armstrong will pay to MCWRA an annexation fee
computed as the sum of .

6.5.1.1. the product of multiplying the number
of acres annexed by $277/acre for land intended for urban or
“irrigated use and $27.70/acre for land intended for grazing, dry
land farming or other unirrigated use, and
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' . 6.5.1.2. the product of multiplying the number
of afy of water from the Basin or the Mitigation Plan allocated to
the annexed land by $783/af for potable water intended for urban
use and $261/af for water intended for agricultural use. Such
charge shall not be applicable to any water from a source other
than the Salinas Valley Groundwater Basin or the Salinas River and
its tributaries.

6.5.2. Fees for Armstrong are estimated to be
about $969,660 for Area A, based on 900 acres @ $277/ac. and 920
afy @ $783/af, and an amount subject to final determination upon
actual annexation for Area B. For example, based on 250 irrigated
acres @ $277/ac., 700 unirrigated acres @ $27.70/ac., and 650 afy
of water @ $261/af, the annexation fees for Area B would be about
$258,000.

6.5.3. If annexation of the Armstrong Ranch
occurs more than seven years after MCWRA approves this Agreement
and Framework, Armstrong shall pay the then-current annexation
fees, instead of the fees set forth in paragraph 6.5.1 above.

6.5.4. Armstrong may elect to pay the annexation
fee in a lump sum as provided in paragraph 6.6 below, or may pay
the annexation fee in installments as provided in paragraph 6.7
below. There shall be no prepayment penalty.

6.5.5. If the agricultural water use on Area B is
changed to a potable or industrial use, then Armstrong shall pay to
the MCWRA as an additional annexation fee, an additional water
charge computed as two-thirds (2/3rds) of the product of the number
of afy changed multiplied by the then-current annexation water
charge. If Armstrong uses water on any part of the Armstrong Ranch
which is initially annexed as land for unirrigated use, Armstrong
shall pay an additional land fee of nine times the land fee
specified for such land in 6.5.1.1 above. The additional water
charge or land fee will be paid either in one lump sum, due and
payable on the July 1 immediately following the change in water
use, or in twenty (20) equal semi-annual installments over ten (10)
years, with the payment period and interest accrual beginning on
that July 1, in the same manner as prescribed for Armstrong’s
original annexation fee and subject to the same rules.

6.6. e exatj e i sum. If paid in
a lump sum, the annexation fee shall be due and payable in full on
July 1, next succeeding the first March 1 after the effective date
of the annexation. Armstrong may elect to pay the annexation fee
in full in one lump sum by giving written notice of such election
to MCWRA not later than the May 1 immediately preceding the date
payment is due. Any late payment shall bear interest at the annual
rate of 6% from the due date, and shall be subject to the same
penalties and collection procedures as are set forth in
paragraph 6.7.
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~6.7. Ppayment of annexation fee in installments.

6.7.1. If paid in installments, the installments
shall include interest on the unpaid principal balance at the
annual rate determined in the manner hereinafter set forth, which
interest shall begin to accrue on July 1, next succeeding the first
March 1 after the effective date of the annexation. The interest
rate on installments shall be six percent per annum. The interest
included in each installment shall be calculated as though the
installment were paid on the last day before delinquency, even if
the installment is paid in advance of that date.

, 6.7.2. The amount of each semi-annual installment
shall be sufficient to amortize the full amount of principal and
interest in twenty (20) equal semi-annual installments.

6.7.3. The semi~-annual installments shall be paid
and collected at the same time and in the same manner and by the
same persons as, and together with and not separately from, general
agency and zone taxes and shall be delinquent at the same time and
thereafter subject to the same delinquency penalties. The first
installment shall be due on November 1 following July 1, next
succeeding the first March 1 after the effective date of the
annexation and shall be delinquent if not paid on or before the
following December 10. The second installment shall be due on the
following February 1 and shall be delinquent if not paid on or
before the following April 10. Thereafter, installments shall fall
due and become delinquent on the same dates each year.

6.7.4. The full amount of principal and interest
shall be paid not later than April 10, in the tenth year following
July 1, next succeeding the flrst March 1 after the effective date
of the annexation. .

6.7.5. The amount of each installment shall
constitute a lien on each annexed parcel as of noon on the March 1
immediately preceding the fiscal year (July 1-June 30) in which
payment of the installment will be due. If the property is
subdivided, then a prorata share of the annexation fee shall become
a lien on each individual parcel, based upon the ratio that the
land area of the individual parcel bears to the total land area of
all parcels against which the annexation fee is a lien. All laws
applicable to the levy, collection and enforcement of general
agency and zone taxes, including, but not limited to, those
pertaining to delinquency, correction, cancellation, refund and
redemption, shall be applicable to such installments.

6.7.6. MCWD shall pay to MCWRA any fees to annex
the lands within the MCWD Reserved Area described in paragraph 6.10
and shown on Exhibit "F" to this Agreement and Framework. »

6.8, S, assessn ees d charges. Costs,

assessments, fees and charges imposed by MCWD in connection with
providing water and wastewater treatment capacity and service to
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the Armstrong Ranch must be equitable and reasonable and must be
reasonably related to services and benefits received, consistent
with the County Water District Law (Water Code sections 30,000 and
following), with Government Code sections 50076 and 66013, and with
applicable case law.

6.9. ti imjitat t se.

6.9.1. Armstrong shall have the right to utilize
on the Armstrong Ranch groundwater for irrigation, and 920 afy of
additional water for potable uses withdrawn from the Basin, subject
to the limitations set forth herein. Armstrong shall limit potable
water withdrawn from the Basin and used for potable purposes on the
Armstrong Ranch to no more than 20 afy when this Agreement and
Framework becomes effective, 150 afy upon annexation to the 2ones,
and an additional 150 afy every two years thereafter, up to the
total of 920 afy for potable purposes from the Basin.

6.9.2. MCWD shall provide Armstrong with water
service for all residential, municipal and industrial uses on the
Armstrong Ranch. In providing such service, the water allocation
for Armstrong, set forth above in paragraph 6.9.1., shall be added
to the MCWD water allocation, as provided in paragraph 5.1.

~ 6.9.3. Groundwater underlying Area B shall be
used solely for agricultural activities conducted on Area B, except
that not more than 20 afy of such groundwater may be used for
potable uses on the Armstrong Ranch, and additional groundwater
underlying Area B also may be used by the MCWD on the part of Area
B conveyed to MCWD and may also be used on the adjacent lands of
the MRWPCA. '

6.9.4. The limits on water use provided by this
paragraph 6.9. shall not apply to use of reclaimed water or of
potable water developed from a source other than the Salinas Valley
Groundwater Basin or the Salinas River and its tributaries.

6.10. serv o d .
6.10.1. MCWD Reserved Area . Armstrong shall

reserve, for use by MCWD, the area shown diagrammatically on
Exhibit "F" to this Agreement and Framework as "MCWD Reserved
Area", and the non-exclusive easements shown on Exhibits "C" and
wpn in favor of MCWD, appurtenant to said MCWD Reserved Area and to
MCWD’s reclaimed water system and transferrable with either, for
construction, roads, utilities (including communications),
pipelines, and any other purpose for which a road may be used,
subject to the non-exclusive easements shown on Exhibits "C" and
"F* to be reserved in favor of Armstrong, which said reserved
easements in favor of Armstrong shall be for wells (located within
the southerly 60’ of the 160’/ x 1000’ strip as shown on Exhibit
"F*, which wells may be relocated within said strip from time to
time, on well sites which may extend north of the southerly 60’ of
the strip) for agricultural irrigation, roads, utilities (including
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communications), pipelines, and any other purpose for which a road
may be used, shall be freely assignable and usable by others, and
not subject to being extinguished or limited because of overburden
or surcharge, and which said reserved easements shall not interfere
or be used so as to interfere with the use of the balance of said
MCWD Reserved Area for the production, storage, or distribution of
treated water (tertiary treatment or its equivalent), or potable
water. Before either MCWD or Armstrong installs any facilities in
the reserved easements, MCWD and Armstrong will meet and confer to
assure that their respective uses of and facilities in the said
reserved easements will not conflict. Both parties shall act
reasonably in considering the needs of the other. MCWD shall not
place any non-potable water impoundment within the 160’ x 1000’
strip, nor any non-potable water pipeline closer than 110’ north of
the southerly boundary. MCWD shall not be required to move any
facilities the installation of which has been approved by
Armstrong. Water from wells located in said reserved strip shall
be used only on lands of Armstrong and also may be used by the MCWD
on the part of Area B conveyed to MCWD and may also be used on the
adjacent lands of the MRWPCA.

6.10.1.1. The MCWD Reserved Area, which shall
not exceed 250 acres within the boundaries shown on Exhibit "F",
will be "office" surveyed at the expense of MCWD within sixty days,
~ and "field" surveyed at the expense of MCWD within one year,
following approval by the MCWRA Board of Supervisors of this
~ Agreement and Framework.

: 6.10.1.2. MCWD will diligently undertake, and
MCWRA, City and Armstrong will cooperate in the planning and
conduct of, the appropriate environmental review and application
for appropriate permits to use MCWD Reserved Area for facilities
for the production, storage, or distribution of treated water
(tertiary treatment or its equivalent), or potable water. Any use
other than for the production, storage, or distribution of treated
water (tertiary treatment or its equivalent), or potable water,
shall require the prior written approval of Armstrong, and any
conveyances from Armstrong to MCWD shall contain appropriate
restrictions on such additional use in the form of a condition
subsequent to the conveyances and a power of termination in favor
of Armstrong. Any attempt to condemn the power of termination
shall be subject to the provisions of paragraph 6.10.3. as if it
were a condemnation of fee title.

6.10.1.3. MCWD may use and take conveyance of
the MCWD Reserved Area in phases of not-less than 40 acres.
Armstrong’s obligation to reserve the MCWD Reserved Area shall
expire at midnight on June 30, 2003, or upon delivery to Armstrong
of written notice from MCWD cancelling MCWD’s right to receive
conveyance of the MCWD Reserved Area. Armstrong’s obligation to
reserve the MCWD Reserved Area shall be extended to July 1, 2010,
if MCWD has begun to use at least 40 acres of the MCWD Reserved
Area by June 30, 2003. ‘
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. 6.10.2. Gift by Armstrong or payment by MCWD.
Armstrong has offered to make a gift to MCWD, at the agreed value
of $25,000 per acre, of 50 acres of the MCWD Reserved Area for the
first 150 afy of water which Armstrong is entitled to withdraw from
the Basin as provided in paragraph 6.9. of this Agreement and
Framework, and 40 acres for each additional 150 afy which Armstrong
may withdraw pursuant to paragraph 6.9, or less than 40 acres for
the last 150 afy, if the last remaining portion of the MCWD
Reserved Area is less than 40 acres, but in no event to exceed the
total acreage of the area shown as the MCWD Reserved Area on
Exhibit "F" to this Agreement and Framework. This offer may be
accepted by MCWD following such final annexation at any time during
the time Armstrong is reserving the MCWD Reserved Area. In any
event, however, and notwithstanding the foregoing, upon receipt by
Armstrong of written request from MCWD, Armstrong will forthwith
convey all or part of the MCWD Reserved Area to MCWD by grant deed.
Any such part must begin in the southwest corner of MCWD Reserved
Area, must be parallel to the southerly and westerly boundaries of
" the MCWD Reserved Area, must be rectangular or trapezoidal in
shape, must be at least 40 acres in size, and must be free of any
financial encumbrances except taxes and assessments not delinquent,
but subject to all other encumbrances, and further subject to all
laws, ordinances, requlations and rights of all governmental bodies
having jurisdiction in, on or over the subject real property as
they may from time to time exist. Title shall also be subject to
the lien of a first deed of trust for each conveyance, executed by
MCWD in favor of Armstrong securing the obligation of MCWD in favor
of Armstrong next hereinafter referred to. Beginning six months
after conveyance of any part of the MCWD Reserved Area which is not
conveyed as a gift to MCWD, MCWD shall commence paying to Armstrong
a sum calculated by multiplying the number of acres in such
conveyance by Twenty-Five Thousand Dollars ($25,000.00). The price
of $25,000 per acre shall be adjusted as of July 1, 2003, if
Armstrong’s obligation to reserve the property is extended to 2010
pursuant to paragraph 6.10.1.3. of this Agreement and Framework.
In such event, the price per acre shall be computed by multiplying
$25,000 by the percentage increase or decrease in the Cost of
Living Index for all urban consumers in the San Francisco-Oakland-
San Jose Area (1982-1984=100), occurring between July 1, 1997 and
“July 1, 2003, or the closest dates to such dates for which figures
are available. Payment shall be made in 20 equal semi-annual
payments, commencing six months after such conveyance, sufficient
to amortize the obligation fully, with the unpaid principal balance
bearing interest from the date of conveyance to MCWD, at the prime
rate of the Bank of America in San Francisco, California, as of
July 1 each year during the term of this obligation, but not to
exceed the maximum rate permitted by law to be charged by Armstrong
in such transaction. Any such payments made or to be made by MCWD,
together with interest from the date of MCWD’s payment, through
December 31, 2010, at the prime rate of interest of the Bank of
America in San Francisco, California, shall be included in
computing annexation fees, capacity charges and service charges
charged by MCWD for the part of the Armstrong Ranch to which the
payments made by MCWD to Armstrong relate.
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6.10.3. _él!QI_Qi_Z_I&h_I___Q_i§l£1_£§_h¥_MQEDL
MCWRA, and City of Marina; liquidated damages. Except for

incidental water system and wastewater system and storm water
system easements, incidental access easements, incidental road
easements, and incidental utility easements, as may be necessary
from time to time, and further excepting land dedicated to public
uses through the development process as a condition of development,
MCWD, City, and MCWRA shall not seek to acquire fee title to land
or easements thereon on any part of the Armstrong Ranch by eminent
domain for use in providing water or wastewater service, or for any
other public purpose whatsoever, except that, as to City only, said
prohibition shall apply only with respect to eminent domain for
water or sanitary sewer facilities and shall not be applicable to
eminent domain for other public purposes; provided, however, that
in the event that any of said agencies shall, notwithstanding the
foregoing covenant, warranty and representation, seek to exercise
the power of emlnent domain for any other purpose except as
excepted above, then, and in that event, all Parties hereto hereby
agree that the fair market value of and the price to be paid for
all such land lying within MCWD Reserved Area as shown on

Exhibit "F" hereto (and any additional area shown on an exhibit to
a fully executed addendum to this Agreement and Framework) shall be
the sum of Twenty-Five Thousand Dollars ($25,000.00) cash per acre
and the fair market value and purchase price for all land lying
outside of said MCWD Reserved Area as shown on Exhibit "F" hereto
(and any additional area shown on an exhibit to a fully executed
addendum to this Agreement and Framework) shall be the sum of ONE
HUNDRED THOUSAND Dollars ($100,000.00) cash per acre. FURTHERMORE,
IN THE EVENT THAT MCWD, CITY, AND MCWRA, OR ANY OF THEM, SHOULD
BREACH THIS COVENANT, WARRANTY AND REPRESENTATION, THEN, AND IN
THAT EVENT, THE PARTIES AGREE THAT ARMSTRONG SHALL BE ENTITLED TO
RECOVER FROM SUCH BREACHING PARTY, AS LIQUIDATED DAMAGES, AN AMOUNT
EQUAL TO THE DIFFERENCE BETWEEN THE PRICE PER ACRE ACTUALLY PAID
AND TWENTY-FIVE THOUSAND DOLLARS ($25,000.00) PER ACRE MULTIPLIED
BY THE NUMBER OF ACRES SO TAKEN IN THE CASE OF LAND WITHIN SAID
MCWD RESERVED AREA (AND ANY ADDITIONAL AREA SHOWN ON AN EXHIBIT TO
A FULLY EXECUTED ADDENDUM TO THIS AGREEMENT AND FRAMEWORK), AND THE
DIFFERENCE BETWEEN THE PRICE PER ACRE ACTUALLY PAID AND ONE HUNDRED
THOUSAND DOLLARS ($100,000.00) PER ACRE MULTIPLIED BY THE NUMBER OF
ACRES TAKEN IN THE CASE OF LAND LYING OUTSIDE OF MCWD RESERVED AREA
(AND ANY ADDITIONAL AREA SHOWN ON AN EXHIBIT TO A FULLY EXECUTED '
ADDENDUM TO THIS AGREEMENT AND FRAMEWORK), AS LIQUIDATED DAMAGES,
WHICH THE PARTIES AGREE IS A REASONABLE SUM CONSIDERING ALL THE
CIRCUMSTANCES EXISTING ON THE DATE OF THIS AGREEMENT AND FRAMEWORK,
INCLUDING THE RELATIONSHIP OF THE SUM TO THE RANGE OF HARM TO
ARMSTRONG THAT REASONABLY COULD BE ANTICIPATED AND THE ANTICIPATION
THAT PROOF OF ACTUAL DAMAGES WOULD BE COSTLY OR INCONVENIENT. IN-
PLACING THEIR SIGNATURES BELOW, EACH PARTY SPECIFICALLY CONFIRMS
THE ACCURACY OF THE STATEMENTS MADE ABOVE AND THE FACT THAT EACH
PARTY WAS REPRESENTED BY COUNSEL WHO EXPLAINED THE CONSEQUENCES OF
THIS LIQUIDATED DAMAGES PROVISION AT THE TIME THIS AGREEMENT AND
FRAMEWORK WAS MADE.
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6.11. Annexatjon of portions of Armstrong Ranch used by

MCWD. Notwithstanding any other provision of this section 6,
portions of the Armstrong Ranch owned and/or used by MCWD may be
annexed to the Zones at any time, upon MCWD’s written request for
such annexation, and after compliance with all then-applicable
laws. Any annexation fees or charges by MCWRA for such annexed
lands shall be paid by MCWD.

7. COND NS—-- AR.

7.1. Compliance with Agency Act Section 22. The MCWRA

acknowledges that it may not object to any withdrawal by Lonestar
permitted by this section 7, except in compliance with section 22
of the Agency Act. All groundwater withdrawn from the Basin by
Lonestar may be used only within the Basin.

7.2. Quantity Limjtations. Commencing on the effective
date of this Agreement and Framework, Lonestar shall limit
withdrawal and use of groundwater from the Basin to Lonestar’s
historical use of 500 afy of groundwater.

7.3. Annexation of Lonestar Property to the Zones.
Approval of this Agreement and Framework by the MCWRA Board of
Supervisors shall constitute approval for annexation of the
Lonestar Property in accordance with the terms of this Agreement
and Framework. The actual annexation will occur as follows: The
Lonestar Property annexation to the Zones will not take effect
until the Lonestar Property has been approved for prior or
concurrent annexation into MCWD. When such approval has been
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6.11. Annexation of portions of Armstrong Ranch used by

MCWD. Notwithstanding any other provision of this section 6,
portions of the Armstrong Ranch owned and/or used by MCWD may be
annexed to the Zones at any time, upon MCWD’s written request for
such annexation, and after compliance with all then-applicable
laws. Any annexation fees or charges by MCWRA for such annexed
lands shall be paid by MCWD.

7. TERMS AND CONDITIONS--LONESTAR.
7.1. Compliance with Agency Act Section 22. The MCWRA

acknowledges that it may not object to any withdrawal by Lonestar
permitted by this section 7, except in compliance with section 22
of the Agency Act. All groundwater withdrawn from the Basin by
Lonestar may be used only within the Basin.

7.2. Quantity Limitations. Commencing on the effective
date of this Agreement and Framework, Lonestar shall limit
withdrawal and use of groundwater from the Basin to Lonestar’s
historical use of 500 afy of groundwater. '

7.3. Annexation of Lonestar Property to the Zones.
Approval of this Agreement and Framework by the MCWRA Board of
Supervisors shall constitute approval for annexation of the
Lonestar Property in accordance with the terms of this Agreement
and Framework. The actual annexation will occur as follows: The
Lonestar Property annexation to the Zones will not take effect
until the Lonestar Property has been approved for prior or
concurrent annexation into MCWD. When such approval has been
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6.11. Annexation of portions of Armstrong Ranch used by

MCWD. Notwithstanding any other provision of this section 6,
portions of the Armstrong Ranch owned and/or used by MCWD may be
annexed to the Zones at any time, upon MCWD’s written request for
such annexation, and after compliance with all then-applicable
laws. Any annexation fees or charges by MCWRA for such annexed
lands shall be paid by MCWD.

7. s . - .

7.1. compliance with Agency Act Section 22. The MCWRA
acknowledges that it may not object to any withdrawal by Lonestar
permitted by this section 7, except in compliance with section 22
of the Agency Act. All groundwater withdrawn from the Basin by
Lonestar may be used only within the Basin. :

7.2, Quantity Limitations. commencing on the effective
date of this Agreement and Framework, Lonestar shall limit
withdrawal and use of groundwater from the Basin to Lonestar’s
historical use of 500 afy of groundwater.

7.3. Annexation of Lonestar Property to the Zones.
Approval of this Agreement and Framework by the MCWRA Board of
Supervisors shall constitute approval for annexation of the
Lonestar Property in accordance with the terms of this Agreement
and Framework. The actual annexation will occur as follows: The
Lonestar Property annexation to the Zones will not take effect
until the Lonestar Property has been approved for prior or
concurrent annexation into MCWD. When such approval has been
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6.11. e i tions o tro b
MCWD. Notwithstanding any other provision of this section 6,
portions of the Armstrong Ranch owned and/or used by MCWD may be
annexed to the Zones at any time, upon MCWD’s written request for
such annexation, and after compliance with all then-applicable
laws. Any annexation fees or charges by MCWRA for such annexed
lands shall be paid by MCWD. -

7. S cQo ==LON .

7.1. Co ia wi cy Act i 22. The MCWRA
acknowledges that it may not object to any withdrawal by Lonestar
permitted by this section 7, except in compliance with section 22
of the Agency Act. All groundwater withdrawn from the Basin by
Lonestar may be used only within the Basin.

7.2. Quantity Limitations. Commencing on the effective
date of this Agreement and Framework, Lonestar shall limit

withdrawal and use of groundwater from the Basin to Lonestar’s
historical use of 500 afy of groundwater.

7.3. ne jon of Lonest Pro t
Approval of this Agreement and Framework by the MCWRA Board of
Supervisors shall constitute approval for annexation of the
Lonestar Property in accordance with the terms of this Agreement
and Framework. The actual annexation will occur as follows: The
Lonestar Property annexation to the Zones will not take effect
until the Lonestar Property has been approved for prior or
concurrent annexation into MCWD. When such approval has been
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6.11. Annexation of portions of Armstrong Ranch used by

MCWD. Notwithstanding any other provision of this section 6,
portions of the Armstrong Ranch owned and/or used by MCWD may be
annexed to the Zones at any time, upon MCWD’s written request for
such annexation, and after compliance with all then-applicable
laws. Any annexation fees or charges by MCWRA for such annexed
lands shall be paid by MCWD.

7. D_CO - .
7.1. compliance with Agency Act Sectijon 22. The MCWRA

acknowledges that it may not object to any withdrawal by Lonestar
permitted by this section 7, except in compliance with section 22
of the Agency Act. All groundwater withdrawn from the Basin by
Lonestar may be used only within the Basin.

7.2. it ita . Commencing on the effective
date of this Agreement and Framework, Lonestar shall limit
withdrawal and use of groundwater from the Basin to Lonestar’s
historical use of 500 afy of groundwater.

7.3. Annexation of Lon p ert the .
Approval of this Agreement and Framework by the MCWRA Board of
Supervisors shall constitute approval for annexation of the
Lonestar Property in accordance with the terms of this Agreement
and Framework. The actual annexation will occur as follows: The
Lonestar Property annexation to the Zones will not take effect
until the Lonestar Property has been approved for prior or
concurrent annexation into MCWD. When such approval has been
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MCWD. Notwithstanding any other provision of this section 6,
portions of the Armstrong Ranch owned and/or used by MCWD may be
annexed to the Zones at any time, upon MCWD’s written request for
such annexation, and after compliance with all then-applicable
laws. Any annexation fees or charges by MCWRA for such annexed
lands shall be paid by MCWD.

7.  TERMS AND CONDITIONS--LONESTAR.

7.1, omplj wi i 22. The MCWRA
acknowledges that it may not object to any withdrawal by Lonestar
permitted by this section 7, except in compliance with section 22
of the Agency Act. All groundwater withdrawn from the Basin by
Lonestar may be used only within the Basin. :

7.2. Quantity Limitations. Commencing on the effective

date of this Agreement and Framework, Lonestar shall limit
withdrawal and use of groundwater from the Basin to Lonestar’s
historical use of 500 afy of groundwater.

7.3. nne on_ st t the .
Approval of this Agreement and Framework by the MCWRA Board of
Supervisors shall constitute approval for annexation of the
Lonestar Property in accordance with the terms of this Agreement
and Framework. The actual annexation will occur as follows: The
Lonestar Property annexation to the Zones will not take effect
until the Lonestar Property has been approved for prior or
concurrent annexation into MCWD. When such approval has been
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MCWD. Notwithstanding any other provision of this section 6,
portions of the Armstrong Ranch owned and/or used by MCWD may be
annexed to the Zones at any time, upon MCWD’s written request for
such annexation, and after compliance with all then-applicable
laws. Any annexation fees or charges by MCWRA for such annexed
lands shall be paid by MCWD.

7. C - .

7.1. compljance with Adencv Act Section 22. The MCWRA
acknowledges that it may not object to any withdrawal by Lonestar
permitted by this section 7, except in compliance with section 22
of the Agency Act. All groundwater withdrawn from the Basin by
Lonestar may be used only within the Basin.

7.2. Quantity Limjtations. Commencing on the effective
date of this Agreement and Framework, Lonestar shall limit
withdrawal and use of groundwater from the Basin to Lonestar’s
historical use of 500 afy of groundwater. :

7.3. a {o) .
Approval of this Agreement and Framework by the MCWRA Board of
Supervisors shall constitute approval for annexation of the
Lonestar Property in accordance with the terms of this Agreement -
and Framework. The actual annexation will occur as follows: The
Lonestar Property annexation to the Zones will not take effect
until the Lonestar Property has been approved for prior or
concurrent annexation into MCWD. When such approval has been
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MCWD. Notwithstanding any other provision of this section 6,
portions of the Armstrong Ranch owned and/or used by MCWD may be
annexed to the Zones at any time, upon MCWD’s written request for
such annexation, and after compliance with all then-applicable
laws. Any annexation fees or charges by MCWRA for such annexed
lands shall be paid by MCWD.

7. IERMS AND CONDITIONS--LONESTAR.

7.1. Compliance with Agency Act Section 22. The MCWRA
acknowledges that it may not object to any withdrawal by Lonestar
permitted by this section 7, except in compliance with section 22
of the Agency Act. All groundwater withdrawn from the Basin by
Lonestar may be used only within the Basin.

7.2, Quantity Limitations. Commencing on the effective
date of this Agreement and Framework, Lonestar shall limit
withdrawal and use of groundwater from the Basin to Lonestar’s
historical use of 500 afy of groundwater.

7.3. ~Annexatjon of Lonestar Property to the Zones.
Approval of this Agreement and Framework by the MCWRA Board of
Supervisors shall constitute approval for annexation of the
Lonestar Property in accordance with the terms of this Agreement
and Framework. The actual annexation will occur as follows: The
Lonestar Property annexation to the Zones will not take effect
until the Lonestar Property has been a